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Dear Mr Wiedow
Review of the VAT Exemption for Financial Services

| am writing on behalf of the London Investment Banking Association (LIBA) to underline the
concerns which | expressed oraly at the Commission’s 31 July stakeholder meeting on the above
topic. LIBA, as| am sure you know, is the principal UK Trade Association for investment banks
and securities houses: a list of our members is attached. LIBA is also a member of EFSA (the
European Forum of Securities Associations), on whose behaf | hold a watching brief in this
area.

Firstly, thank you once again for organising this meeting; it was unfortunate that | was unable to
stay beyond the first session, but the feedback | have had from those who were there for the full
day has confirmed my impression that it was useful and constructive for al involved

It is however also very clear that there is widespread industry concern, as | and the
representatives of several other major trade associations made clear at the beginning of the
stakeholder meeting, that the Commission’s currently proposed drafts require considerable
amendment if they are to satisfactorily meet the pressing need for a mgor update of the
legislation defining the VAT exemptionfor financial services.

| would stress that we do not see the need for such amendments as a matter of “negotiation”
between the Commission and industry stakeholders. we are, as aready indicated, in large
measure comfortable with the proposed demarcation lines between those services which are
within the exemption and those which are not. Our concerns relate rather to the structure and
language of the proposed legidation, which we feel does not adequately reflect the way in which
today’ s financial markets actually work, and it is difficult to see how this can be put right without
significant further input from industry specialists.



We have seen both the 3 August letter of from the European Banking Federation and the 8
August letter from the British Bankers' Association, and we strongly endorse the comments
contained in these two letters We would like to add three further comments, which are
complementary to those set out in the EBF and BBA letters:

*

We are particularly concerned about the wording proposed to deal with derivatives, which
we believe to be much too restrictive. The wording in Article 6.4 of the draft Regulation,
for example, refers only to options, futures, forward contracts, equity swaps and other total
return swaps, and it is not clear that this would cover many of the newer financia
instruments which are close relatives of, but not identical with, members of these
categories.  We consder it essential that the new legidlation incorporates a general
definition of financia instrument; without such a general approach the VAT status of any
new type of derivative is likely to lack clarity, with the potential for further litigation up to
ECJ level — precisaly the situation which the new legidation is designed to avoid!

On a related point, there are an increasing number of products sold by the insurance
industry which are economically identical to products sold as derivatives or other forms of
financial instrument: catastrophe bonds, weather derivatives and certain types of contract
for difference are obvious examples, but there will be many others. Given the fast
developing nature of both the insurance and the derivatives markets, it is not pactical for
EU legidation to specify al the instances where this may happen. It is therefore essential
that any new Directive contains wording which ensures that two differently named
products sold by different sectors of the financid market which are from an economic
standpoint identical should have identical VAT liability’ . Were this not to happen, there
would be an incentive for certain types of insurance/derivative business to be re-labelled
and marketed by a different element of the financial sector in order to gain the benefit of
the exemption, with the potential for artificia distortion of the market.

A separate significant concern is the suggestion that global custody services mght be
excluded from exemption. Global custody is a critical component of trading - being the
settlement of transactions, dealing with corporate actions etc. Imposing VAT on the
supply of global custody would seriously impact the European market, with negative
results for the financial industry and jobs.

At aless important level, | would restate the point which | mentioned to you at the 31 July

meeting about the definition of “stock brokering” in Recital 201 of the draft Regulation. While

the definition itself is good, the term “stock brokering” has not been used in (at |least) the London

market for 20 years or more: “securities trading” would probably be the most widely accepted
current term. The use of such out-dated language here, and in quite a number of other instances,
is not in itself serious, but it does give the impression that new legidation is aready well out of
date before it becomes law! More serioudly, it increases the likelihood that both fiscs and

taxpayers will have to continue to go to the ECJ for clarification of the terms used — a situation
that can only get worse with time if the legidation is not adequately “future-proofed”. This is

! Werecognisethat this is the approach adopted in much of the current draft, but we are concerned that the present

wording may not achieve the required identity of VAT liability in at least some cases.



unfortunate, particularly as it could, we believe, be relatively easily rectified with appropriate
industry input.

Given the very tight timetable if a Proposal is to go to Council in November, we recognise that it
may be difficult for the Commission to get the new legislation into awholly satisfactory state by
then It would be a pity if, after all the work which has been done, Member States at that stage
share the view of many of usin the industry that the legidation is not yet ready for adoption, and
that significant further work needs to be done, but without significant changes to the present
drafts that seems a probable outcome. Should that position arise, we would of course remain
ready to help the Commission in any way that we can with the necessary further changes to get
the legidation to a state where it will meet the modernisation objectives that al concerned — both
in the Commission and in the financial services industry- are so keen to achieve.

| hope thisis helpful. Please let me know if we can assist in any more practical ways.

Y ourssincerely

"

lan Harrison
Director
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Sarah Wulff-Cochrane, British Bankers' Association
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